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CREDIT (COMMONWEALTH POWERS) BILL 2010 
CREDIT (COMMONWEALTH POWERS) (TRANSITIONAL AND CONSEQUENTIAL PROVISIONS) 

BILL 2010 

Cognate Debate 

Leave granted for the Credit (Commonwealth Powers) Bill 2010 and the Credit (Commonwealth Powers) 
(Transitional and Consequential Provisions) Bill 2010 to be considered cognately, and for the Credit 
(Commonwealth Powers) Bill 2010 to be the principal bill.  

Cognate Debate — Second Reading 

Resumed from 17 March. 

MR F.M. LOGAN (Cockburn) [10.43 am]: The opposition will support the passage of the Credit 
(Commonwealth Powers) Bill 2010 and the Credit (Commonwealth Powers) (Transitional and Consequential 
Provisions) Bill 2010. We will not seek any amendments to the bills, but we wish to express a number of views 
about the legislation and ask the minister a significant number of questions. The Credit (Commonwealth Powers) 
Bill 2010 is a very short, two-page piece of legislation that will enable the Western Australian Parliament to 
adopt national consumer credit legislation; that is, the National Consumer Credit Protection Act 2009 and the 
National Consumer Credit Protection (Transitional and Consequential Provisions) Act 2009. The Credit 
(Commonwealth Powers) Bill 2010 simply acknowledges that the federal legislation will be enforceable and 
enacted in Western Australia by way of adoption by this Parliament. I will not say any more about that bill. The 
Credit (Commonwealth Powers) (Transitional and Consequential Provisions) Bill 2010 supports the federal 
legislation and gives the Western Australian Parliament the ability to implement the provisions of that legislation 
within the excellent legislation that already exists in Western Australia, because the adoption of the 
commonwealth legislation will obviously have a knock-on effect on other pieces of legislation in Western 
Australia.  

The member for Balcatta will probably talk at greater length than I will about the history of this legislation, the 
concept for which was initiated by Labor governments. One of the major proponents of national uniform credit 
legislation was the member for Balcatta, as the Minister for Consumer and Employment Protection under the 
Gallop and Carpenter governments. At that time, the member for Balcatta encouraged the then Howard 
government to adopt a uniform approach to dealing with contracts covered by consumer credit legislation. 
However, he was stymied in his objective by the then federal Treasurer, Peter Costello, who opposed any 
approach that would hand power from state governments to the commonwealth to provide a uniform, national 
approach to dealing with credit legislation. It is important that we put on the record that we support this 
legislation because it was initiated by Labor; the idea came from Labor governments. We are very pleased that 
the current Liberal-National government agreed with the federal Labor government to implement a national 
approach to the protection of consumers in financial contracts at meetings of the Council of Australian 
Governments and through the signing of the intergovernmental agreement on 7 December 2009.  

The first issue I will put to the minister concerns the objective of the commonwealth to have the national 
legislation and its operations up and running by 1 July. I am seeking advice from the minister on whether these 
bills need to pass both houses prior to 1 July. The explanatory memorandum to the bill certainly does not 
indicate whether that is the case. Does the minister require both pieces of legislation to be passed by both houses 
prior to the Western Australian Parliament’s break at the end of June so that the federal legislation can be 
operational nationally on and from 1 July, which is the stated intention of the commonwealth, and I believe of all 
states? When these bills go to the Legislative Council, as they are uniform legislation they are required to be sent 
to the Standing Committee on Uniform Legislation and Statutes Review. Advice that I have received from 
members in the upper house is that normally that committee takes many months to trawl through every word and 
every line of the uniform bills that are being sought to be passed in the upper house. That can drag on for 
months. Clearly, the time frame of operation by 1 July that both the Western Australian government and the 
federal government are seeking will not be met. I seek advice from the minister as to how he intends to 
overcome that. I put to the minister that we can get around that problem if representatives on the committee from 
the various parties agree with the government to allow the passage of the bill before it goes to the committee. I 
believe that has occurred in the past. Effectively, the minister must seek the concurrence and support from the 
members who sit on the committee and the parties they represent to allow that exemption to take place so that 
the committee process can be bypassed and therefore the time frames that I presume the minister is seeking can 
be met. It has happened before but basically the government has to get agreement from the committee members. 
I would like to hear what the minister intends to do about that. That is the first issue. 

The second issue that I would like to raise—it is apt that I raise this issue given the grievance that I brought 
before the minister earlier today—relates to the capacity of the commonwealth’s National Consumer Credit 
Protection Act 2009 to deal with incidents and scandals such as that which the house heard this morning in the 
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grievance I brought to the minister involving the loan-broking company of Mortgage Miracles and the behaviour 
of the individual loan broker, Mark Booty of Rockingham. As the house briefly heard in the grievance this 
morning, what has happened to the people affected is nothing short of an absolute tragedy. After the grievance 
debate, I went outside and spoke to a number of the victims of that loan-broking scandal. I will give the house an 
example of what is happening to members of the De Wit family, who signed up for a significant loan that was 
mortgaged against their house. They trusted the loan broker, Catherine Thompson of Mortgage Miracles. I think 
they had known her for a period of time. They were convinced that the loan that they were taking out would be 
secure and approved and it would not be a problem for them. They took out a substantial loan involving 
hundreds of thousands of dollars. That money went to harebrained schemes based on information that was put on 
their application form, unbeknown to them. The form indicated that they were earning hundreds of thousands of 
dollars. These people were pensioners. It is alleged that either Ms Catherine Thompson or employees of 
Catherine Thompson fraudulently filled in these forms to convince in the first instance the mortgage aggregator 
and then the banks—some of Australia’s leading financial institutions—to lend them money on the basis that 
they were able to service and repay the loan. They clearly had no capacity to do that. They were not provided 
with any advice about the loan, as they should have been under the Consumer Credit Code of WA. It was 
literally a low documentation loan. Some loans were based on one page. Most of them were three-page loan 
applications.  

This is the same situation that faced the United States before its current financial crisis. Low doc loans caused 
much damage to the United States economy. It is a similar situation here because these low doc loans were the 
basis upon which people borrowed hundreds of thousands of dollars when clearly the loan broker knew that they 
could not pay the money back. The application did not go straight from the loan broker to the bank or the lending 
institution; it went to the mortgage aggregator because the bank and the lending institution wanted to be at arm’s 
length from the transaction. They did not want to be directly involved with the transaction so that the 
documentation trail would go straight back to the banks. They put the loan in place and encouraged the loan 
brokers to go to a middle person, which was the mortgage aggregator. In the first instance, the loans were sought 
from the mortgage aggregator. The mortgage aggregator bundled up all those loans and then sought a larger 
amount of money from lending institutions such as Westpac, RAMS Home Loans, Macquarie Bank and others, 
who then leant a significant sum of money to the mortgage aggregators. It then flowed back to the mortgage 
brokers, who passed on those loans to the applicants. In some cases the loans were not even passed on to the 
applicants. When a cheque arrived, the mortgage brokers from Mortgage Miracles often asked their clients to 
make it straight out to them as they had a great investment for them. They were told to make the cheque out to 
the mortgage broker personally. It is alleged that these cheques were signed over to Ms Catherine Thompson 
personally, who took the money and never made any investment on their behalf. In other cases the money was 
handed over to Ms Catherine Thompson for some harebrained investments in the eastern states, some of which 
were alleged to be fraudulent in themselves in that the investments were not real—they never existed in the first 
place—and the money just disappeared into other people’s pockets.  

The problem we face, as we discussed in the grievance earlier this morning, is that the Department of Consumer 
and Employment Protection is looking at the current Consumer Credit (Western Australia) Act and saying that it 
is clear that the jurisdictional court—in this case, the State Administrative Tribunal under the Western Australian 
code and consumer credit act—cannot deal with these loans on the basis that they were taken out for business or 
investment purposes. My point to the minister in the short time I had this morning was that it did not even get to 
the point of investment. The investment did not exist because the money was allegedly stolen. It is possible that 
the State Administrative Tribunal will say, “We are going to deal with this case because it was not for business 
or investment purposes”, but it did not even get to that point—the money was just stolen. Further, all of the 
requirements before the taking out of a loan, such as copies of the documentation, explanatory notes and 
guidelines being provided to the lender, are requirements under the Consumer Credit Code of Western Australia. 
Even before we get to the point of signing an application form for a lending contract, it is alleged that none of 
those provisions was complied with by people taking loans out through Mortgage Miracles. Surely the State 
Administrative Tribunal must have the jurisdiction to deal with these cases regardless of whether the final intent 
of the use of the money was for investment or business purposes, because even before we got to that point—that 
is, before the documentation was sent off to the mortgage aggregator and, after that, the bank, for the flow of 
funds—the provisions set out under the Consumer Credit Code were not complied with. Therefore, my 
argument, and, I believe, the department’s argument—it should be the department that takes the cases on behalf 
of these people—is that the contracts are null and void on the basis they did not even comply in the first instance 
with the Consumer Credit Code regardless of whether they were for business or investment purposes. That is the 
argument I put to the minister earlier today in the grievance on the loan-broking scandal. I believe that is the 
argument the department should follow up with, and take those cases before, the State Administrative Tribunal.  

This debate is an opportune way for me to put on the record the issues that related to the loan-broking scandal, 
without being confined by the seven-minute grievance period. It relates to this bill because I point out to the 
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minister the experiences in this current loan-broking scandal, and his ability to be able to deal with the issue. The 
questions are: What will occur under the National Consumer Credit Protection Act? What would happen in a 
case in which people act fraudulently, such as the current loan-broking scandal? Acts of Parliament will not stop 
people behaving in a fraudulent manner. Following the passage of these bills, and following the implementation 
of the National Consumer Credit Protection Act across the state, we can probably all guarantee in this house that 
there will be people who will attempt to rip others off in financial transactions. That is a given, because people 
will always try to find a way around legislation even if it means acting in a fraudulent manner, which is alleged 
in Mortgage Miracles’ case. If we know and we accept that the behaviour of people, such as has been alleged 
against Mortgage Miracles, will occur again in years to come, how will the National Consumer Credit Protection 
Act protect the interests of victims of future rorts and future loan-broking scandals? What can loan-broking 
victims do when this occurs again? Who do they go to?  

I know the Australian Securities and Investments Commission, under the federal act, is the body to which all 
financial operators seek registration and licences to operate under. Whether they be mortgage aggregators, loan 
brokers, financial advisers or whatever, they all have to seek registration from ASIC for the operations of their 
businesses and to be licensed to act as a financial adviser or loan broker; that is, to act in terms of the regulation 
of people working within the finance industry. When people are ripped off, when people are fraudulently 
deceived and when people feel they have been unjustly and unfairly dealt with by a financial institution, who do 
they go to under the National Consumer Credit Protection Act? How do people make application for a matter to 
be heard? Do they need legal representation? Does it cost them any money to have the matter heard? How will 
the matter be heard; is it the State Administrative Tribunal or a similar body that will hear the case? What 
powers does that tribunal or body have to strike down what may be either a fraudulent or unfair contract? How 
can the victims seek restitution from whatever behaviour has befallen them by the financial institution?  

I ask those questions because that is the situation that hundreds of loan applicants here in Western Australia are 
currently faced with. Mortgage Miracles, for example, and Kate Thompson’s company wrote out $450 million 
worth of loans over the period of their operation. It is alleged that up to 120 of those contracts may well have 
been fraudulent in terms of the information contained within them. There may be more than that; we do not 
know. The total will probably go to over $100 million worth of loans that may well have been fraudulently 
sought and approved by banks.  

Consumers currently have no ability to have matters dealt with within a Western Australian jurisdiction and by 
Western Australian legislation that is designed basically to protect them. That has been shown for the past two 
years. It does not protect them at all; therefore, will the National Consumer Credit Protection Act eradicate that 
defining problem that may be facing those victims? Will the commonwealth act cover a situation in which the 
loan was sought for the purposes of business or investment, or for domestic and personal use? Does the 
commonwealth act overcome that problem, so that if a matter is brought before a future commonwealth tribunal 
similar to what we have at the moment it will have jurisdiction and the power to deal with it. I think that is the 
critical issue that must be answered. As we heard this morning, it appears from the advice the minister has 
received that in WA those victims are not able to have the matter dealt with in the appropriate tribunal under the 
act that is supposedly there to protect their interest.  

The third issue was covered in my briefing, and I thank the minister for that. However, I would like that 
confirmed and have a few more questions about it. It relates to the smaller brokers who act as single entities. A 
concern has been expressed in the community that the implementation of the commonwealth act will leave them 
unregulated and will not cover the smaller, individual stand-alone brokers and finance providers. The advice I 
received in the briefing was that the commonwealth will introduce a second tranche—part 2—of legislation that 
will pick up the coverage of those smaller operators. The question I have is: when does the minister expect that 
to occur? Will it occur in a similar manner to that which occurred with the legislation we are dealing with at the 
moment? Will it be similar to the Credit (Commonwealth Powers) Bill in that it will be initiated by another state 
and then adopted by every other state? This bill was initiated by the state of Tasmania and passed in that 
Parliament and then adopted by the commonwealth and every other state. Does the minister envisage that a 
second round of legislative review and change will occur in a similar manner; and, if so, when does he believe 
that will take place?  

The fourth issue I wish to raise—I know the minister is aware of this—concerns the issue of licence fees. I have 
received concerns from a number of brokers, one of which I will refer to, about the fact that current finance 
brokers in Western Australia have to be licensed through the Department of Commerce at a cost of $1 000. They 
must also now seek a new licence from the Australian Securities and Investments Commission as of 1 July this 
year. The problem a number of brokers have is that their current licence to operate here in Australia runs out in 
May. For example, the Western Australian licence with the Department of Commerce that I have before me 
expires on 27 May 2010. All credit providers must, of course, have their ASIC licence up and running from 1 
July. The department is saying to this person that it is okay, and not to worry. That person is being advised to pay 
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the $1 000 and get his commonwealth licence in July, and when this legislation is passed, the department will 
reimburse him a proportion of the licence fee he had paid. His point, of course—I know the minister has heard 
this before—is that, surely the department can work out the $1 000 licence on a pro rata basis over 12 months 
and pay an appropriate amount of the Western Australian licence for the remaining period on a monthly basis 
until 1 July 2010, when he will have a commonwealth licence to cover him. Effectively there is only May and 
June left to run, so if he pays a pro rata amount of the $1 000 for May and June, that will take him up to the date 
from which his commonwealth licence will operate. That would be better than paying the full $1 000 and having 
an amount of that money paid back to him. I am asking that the minister ask the department to look at that as an 
option for those WA finance brokers whose licence will run out before the requirement to pay the 
commonwealth licence on 1 July.  

The fifth issue I wish to raise with the minister also has come to his attention and goes to the behaviour of certain 
lenders. I could not say that they are finance brokers, and they are not financial advisers, but they are certainly 
lenders. The minister knows of these people—I believe he has spoken on this issue—who have taken advantage 
of Aboriginal people. I refer particularly to the cases in the Warburton area of Western Australia, where a 
particular person has been encouraging Aboriginal people to take out loans with him and then charging 
extortionate interest rates for the provision of cash. I imagine that if the actions of that individual or individuals 
were taken before the State Administrative Tribunal under the Consumer Credit Code as it currently stands, they 
would be condemned and have action taken against them for their behaviour and the manner in which the loans 
have been provided to those Aboriginal people, particularly given the interest charged. I am sure that, under the 
current provisions of the Western Australian law, the State Administrative Tribunal would make a ruling on the 
behaviour of those supposed finance providers and, hopefully, make an order against them and deal with them 
appropriately. I seek advice from the minister about what would happen under the commonwealth National 
Consumer Credit Protection Act. Will it pick up the behaviour of those types of people who have been identified 
in the media for taking advantage of Aboriginal and disadvantaged people with poor knowledge of finance and 
loans by charging extortionate interest rates for the cash loans they receive? Will the commonwealth powers be 
able to deal with them? How will they be dealt with? What tribunal will deal with such cases? What actions will 
be taken by those tribunals to outlaw those exploitative practices and punish the people involved in them? These 
are very important questions that need to be addressed as part of the debate on this bill; I seek a response from 
the minister on all those points. The most important of those points, of course, goes to how national consumer 
credit legislation will deal with a potential future Mortgage Miracles scandal in this or any other state of 
Australia. How will a national regulatory body deal with the behaviour of people involved in those types of 
financial practices? 

MR J.C. KOBELKE (Balcatta) [11.20 am]: I rise to speak in support of the Credit (Commonwealth Powers) 
Bill 2010 and the Credit (Commonwealth Powers) (Transitional and Consequential Provisions) Bill 2010, and I 
congratulate the government on pushing on with something that started prior to it coming to power. This goes 
down a road that I advocated almost 10 years ago as the then Minister for Consumer and Employment 
Protection. It got caught up in state rights issues, in the same way that the current health reforms proposed by the 
federal Rudd government are being caught up. The Liberal Party in this state, for many years, has looked at state 
rights in a very narrow way and has not actually taken on board potential impacts. It became clear to me almost 
10 years ago that a national regime was necessary for the regulation of credit providers, and that is what this 
legislation is about. Although state rights issues are important, this comes down to looking at what will be to the 
benefit of the people of Western Australia. The jury has been out for 10 years or more, but there really has to be 
a national approach to credit regulation. 

Australia is only a small country in the international marketplace, so when it comes to credit provision it makes 
sense for us to have one national regulatory system. In addition, most of the credit providers in Western 
Australia operate nationally—banks, finance houses and even brokers tend to operate across state boundaries. A 
lot of problems and inefficiencies result from having different regulatory regimes in different jurisdictions. On 
that basis it makes sense to have a national approach to the regulation of credit. Western Australia comprises 
only 10 per cent of the national population; it is to our benefit to be part of a national regulatory regime so that 
credit can flow efficiently and easily to people in Western Australia. 

In brief, they were the arguments that I put nearly 10 years ago for a national approach, but until now it has been 
thwarted by the Liberal Party, who opposed it on the basis of state rights. It is, of course, important that we have 
effective legislation in this area. As the member for Cockburn has already mentioned, there will always be 
people who will seek to take advantage of others and actually steal their money by one means or another. 
Whatever system we put in place, we will not stop that, but we want to afford the people of Western Australia 
the best level of protection we can through a regulatory regime, transparency and a means by which people can 
be protected. This legislation is about providing that through a national framework. 
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I will quote from the minister’s second reading speech — 

The majority of credit transactions in Australia are through nationally operating lenders. Additionally, 
most finance brokers operate through national franchises or aggregators. A single regulatory regime for 
credit and finance brokers offers clear efficiencies for industry and governments. The global credit 
crisis has added further weight to the case for a single regulatory regime. 

That very clearly puts the arguments that I perhaps should have put better nearly 10 years ago. It is great that we 
are now going to move to a national regulatory regime. 

When the last Labor government came to power in 2001, we had the finance broking scandal mess to clean up, 
and we did so being very conscious of the real damage that had been done to many hundreds, if not thousands, of 
Western Australians by those crooks who the Liberal government allowed to run rampant until the end of 2000. 
There were huge costs to the victims, but there was also a cost to the state; we spent tens of millions of dollars in 
support of the victims, to get their money back, to help pay them some recompense and in the establishment of a 
royal commission. We went through all that, and we saw that there was a clear need for better regulation. For 
more than a year I attended national ministerial councils with the federal minister and ministers from the states 
and territories, to try to convince them that there should be national regulation of this area of finance broking. I 
had strong support from some states and lukewarm support from others; New South Wales already had a form of 
regulation that was a type of negative licensing, if I can characterise it in that way. Some of the states urged 
Western Australia on, saying “You do it, and we’ll follow on”; the commonwealth government was not really 
interested. After trying to get a national approach for a year or two, we brought legislation into this house and 
amended the Finance Brokers Control Act to update our legislation and afford a greater level of protection in 
light of the huge losses through the scandal that arose under the Court–Barnett Liberal government. 

We put that legislation in place and it has received very strong support from the finance industry. I met with the 
national leaders of banks, finance companies, brokers and aggregators, and they were very strongly in support of 
a regulatory regime that would keep the cowboys and the crooks out of the industry. They saw that level of 
assurance as being good for the industry. Although it placed a regulatory requirement on the industry, which is 
always an issue in terms of costs and the inefficiencies that come from that, the industry had been so dragged 
through the mud during the Court–Barnett government that it wanted that assurance. The industry was very 
supportive of what we did. 

Even though the now Premier and other Liberal members when in opposition attacked certain aspects of what we 
were doing, they did not stop this legislation from going through—that would have been political suicide. We 
simply ignored those minor attacks and pushed forward with that legislation.  

It is a validation of the value of that legislation to read the following quote from the minister’s second reading 
speech — 

Western Australia has had a positive licensing regime in place for finance brokers and credit providers 
for a number of years. It is the only state that has had such a regulatory scheme in place. The current 
regulatory regime in Western Australia has played a significant role in returning public confidence to an 
industry that was severely tarnished by a series of managed investment scheme scandals in the late 
1990s. It is pleasing to note that COAG has recognised the success enjoyed in WA, and chosen to 
model the national regime on Western Australia’s proven system. Further, because this model has been 
in place in WA, I believe our local industry is well positioned to transfer into the national regime with a 
minimum of disruption. 

I take that as a commendation from the current government of what was done by the previous Labor government 
in this state—that we put all our efforts into ensuring that we had a good system of regulation, that we sought to 
share it across the states, and that that is now recognised as a good way of going forward, as a real achievement 
of the Labor government in Western Australia, and as something that can be the basis for a national approach. 

I turn to another small quote from the minister’s second reading speech where he appears to be trying to give 
some credit to the federal Howard Liberal government, which I do not think is due, but I will read the quote. The 
minister’s second reading speech states — 

In December 2006 the then commonwealth Treasurer, Hon Peter Costello, MP, requested the 
Productivity Commission to review the Australian consumer policy framework. In April 2008 the 
Productivity Commission published its final report on this review. Recommendation 5.2 of that report 
called for, amongst other things, the transfer of responsibility for regulating credit providers and 
intermediaries, including finance brokers, to the commonwealth, with the Australian Securities and 
Investments Commission administering a licensing scheme for finance brokers and a registration or 
licensing scheme for credit providers.  
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The situation was that the then federal Treasurer, Peter Costello, referred this issue to the Productivity 
Commission, but not because he had real heart to do something about it; he had all along the way obstructed the 
commonwealth from moving into this area. When it came to the coverage of finance brokers, the federal 
government already had powers under the Corporations Act; it simply refused to act. For whatever reason, which 
I am not clear about, it did not want to become involved in regulation of this industry on a national basis, even 
though I requested it time and again. I wrote to the then Treasurer, Peter Costello, on 21 August 2002 and again 
on 28 January 2003 requesting that the commonwealth extend its power in this area, which could have been done 
by regulation. It had the ability under Corporations Law to do it, but it did not want to do it. It then rolled out a 
regulatory regime for the finance industry generally. Perhaps it thought it was taking on too much at once. It was 
a big and positive undertaking by the commonwealth government.  

The issue in Western Australia, and we could see the same thing happening across Australia, was that people 
were selling investment vehicles tied to real estate across Australia. Crooks were selling dodgy products and they 
could not be regulated on a state basis. The response from the commonwealth was that the states regulate the real 
estate industry, and they do. However, we were not talking about buying houses, commercial properties or 
businesses; we were talking about the people who were running investment seminars. They would fly to Perth to 
run investment seminars. The would capture people to invest in real estate through direct or complicated 
vehicles, putting those people at risk of losing their money. It was something that the states could not adequately 
handle, and the commonwealth had the power and ability to do it. However, it was not interested and simply 
fobbed us off. The result was that Peter Costello referred it to the Productivity Commission because he did not 
want to act.  

The consequences of the commonwealth government not acting were disastrous for many people. We saw the 
rise of mezzanine finance vehicles as a way of, again, cheating people or stealing their money. I made statements 
in this house and to the public to warn people that although these mezzanine financing vehicles might offer very 
good returns—one was offering a 12 per cent per annum return, which was way above what was being achieved 
from other forms of investment—the problem was that mezzanine financing was backed by only a promissory 
note. People might have thought they were investing in a 10-storey block of flats, but those finance vehicles 
were backing the investors’ investment with a promissory note to another entity that passed the money on. It was 
clear that if the whole thing fell over, the investors would lose their money. Again, I tried to draw this use of 
mezzanine finance, particularly by Westminster and Westpoint Finance, to the attention of commonwealth 
ministers. I wrote to the federal Parliamentary Secretary to the Treasurer, who then was Senator Ian Campbell, 
on 16 May 2003 asking him to do something about this issue.  

The then Department of Employment and Consumer Protection started talking to their commonwealth colleagues 
in 2002 without any satisfactory result. I was doing what I could as the then minister, but it was up to the 
commonwealth to do something. As I said, I wrote to Senator Campbell in May and I wrote to him again in June 
2003 raising the problems we saw with Westpoint using mezzanine financing. The commonwealth Liberal 
government did absolutely nothing. In March 2004 I again wrote to the federal Parliamentary Secretary to the 
Treasurer, who was then Hon Ross Cameron, MP, about Westpoint finance. Nothing happened until Westpoint 
collapsed. At that stage it had investments of $388 million. People lost huge amounts of money. The 
commonwealth government had been warned time and again that some investment vehicles were shonky and 
were putting investors’ money at great risk. However, it did nothing.  

[Quorum formed.]  

Mr J.C. KOBELKE: I was making the point that at a state level we did what we could. I thank the officers of 
the Department of Commerce, which was at that time the Department of Employment and Consumer Protection, 
for the work they have done over many years in offering advice to Western Australians and seeking to afford the 
protection of the law to them. Even at that stage the department’s officers were aware that one way Westpoint 
Finance had tried to sell its product was by cold calling. They would phone people and try to get them to invest 
their money with them. That approach did not comply with the Door to Door Trading Act, and the department 
was able to take action under that act. Clearly, that did not deal with the principal problem—that is, that shonky 
operators were selling a very risky product. It was an area in which the commonwealth had the power to act. We 
did what we could at a state level, but clearly the commonwealth was not willing to come to the party.  

I have referred to finance broking and that area of investment finance, which forms part of this legislation.  

[Member’s time extended.] 

Mr J.C. KOBELKE: I turn now to the uniform Consumer Credit Code, which ran into similar problems. The 
code is very important, because it protects people when it comes to a range of credit facilities that relate directly 
to the public, including mortgage and housing loans; personal loans, although it does not cover all personal 
loans; credit cards; formal overdrafts; and leasing and hiring arrangements that extend for more than four years. 
These areas are covered in various ways, although it is complex, by the uniform Consumer Credit Code. For that 
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code to operate properly, a national approach is necessary. We cannot have state-by-state regulation. In fact, we 
do in a way have state-by-state regulation. The uniform Consumer Credit Code is actually template legislation 
from Queensland, which applies across the states and territories, except for Tasmania and Western Australia. I 
will not talk about Tasmania, which has a particular model. Western Australia is committed to the uniform 
Consumer Credit Code, but not by the template legislation. Again, it was that issue of state rights standing in the 
way of giving better protection to the people of Western Australia. Every time there seemed to be a problem with 
the abuse of credit and of people being disadvantaged and ripped off, the uniform consumer code could be 
changed through Queensland. However, in Western Australia we had to come back into the Parliament and put 
amending legislation through both houses of Parliament. That took a year or more when Western Australian 
consumers were not afforded the protection offered to almost the rest of Australia. There were therefore attempts 
through template legislation for Western Australia to join fully but that was rejected then by the Liberal Party. 

When we came to government in 2001, I sought to find a means by which we would not be very far out of step 
with the rest of Australia and to bring in legislation that would still allow the Parliament to tick off on any 
change to the uniform Consumer Credit Code, but to do it by a much more efficient means. We ended up with a 
model that was not as good as I would have hoped, but it was one that the Parliament was willing to accept. 
Following those reforms in 2003, therefore, we could update the code by simply having a motion go through 
both houses of Parliament and in the other place have it referred to the Standing Committee on Uniform 
Legislation and Statutes Review so that, hopefully, it would be speeded up. 

The issue is that if we do not put this legislation in place quickly, consumers in Western Australia will be left in 
a situation of jeopardy. The most recent example of the use of this legislation was in the middle of 2008. At that 
stage an issue arose when bills of exchange were being used as a means of supplying credit, and the bills of 
exchange were not appropriately caught by the uniform Consumer Credit Code. Therefore the situation occurred 
again where people could set up schemes using bills of exchange to take advantage of people without the 
protection which one hoped would be afforded through the uniform Consumer Credit Code. There was a move to 
a national agreement to cover that area. It was done through the code from Queensland, but again in Western 
Australia we had to come into the Parliament with motions to do that. That legislation went through in roughly 
the middle of 2008, although we lagged behind the rest of Australia in the protection that citizens in other parts 
of Australia had, which simply could not be afforded here. We must move to fix these problems and ensure that 
our law is up to date and provides protection to our citizens because there are outstanding issues. There are very 
creative people out there in the community. Sometimes their creativity is for good and provides new products 
that serve the marketplace, and other times there are shysters who create new schemes and new methods simply 
to rip-off people and take advantage of them. 

An area that still needs examination, which the minister has mentioned, is the offering of unsolicited credit card 
limit extensions. Almost 10 years ago children were receiving credit cards in the mail, which was clearly 
unacceptable and action was taken against that, but people are still being offered extensions of credit without 
appropriate credit checks being carried out and they end up with debt that they cannot handle. There is therefore 
an outstanding issue about how to provide greater support in that area. 

Another area is interest rate caps. Some schemes have been able to sneak through with interest rates of well over 
100 per cent per annum on people’s loans. I am particularly talking about payday lending. The member for 
Cockburn mentioned that having occurred in the Ngaanyatjarra lands, where people obviously could not get 
access to a bank or find other means of getting cash. They needed money and therefore someone lent them 
money at a very high interest rate either after their payday or while they were waiting for their cheques to come, 
usually from social security. Again, what rate of interest will be allowed and how can we apply caps to that 
interest rate in a way that will not distort the market but will shut out those shonky types of operations? 

Another big area, of course, is reverse mortgages, which were very popular before the global financial crisis. 
People moving into retirement who were asset rich and wanted to use some of those assets to maintain a 
lifestyle, to buy a new vehicle or to travel considered getting some money out of their home or other major asset. 
In those days when credit was easy and interest rates appeared to be going down, it looked like a fairly good 
vehicle for accessing credit, but there were some real traps. People who had finished work, gone into retirement 
and wanted to live out the rest of their days in financial security found their financial security in jeopardy in 
some types of reverse mortgage they were drawn into and that they could lose it. There is, therefore, an issue 
about how to regulate reverse mortgages. All of those matters can be taken up under the new national approach 
to licensing credit providers. Although the states and territories would work cooperatively with the 
commonwealth in fashioning the type of regulations needed, we will now be able to apply them uniformly across 
Australia through one regulatory regime. That is something that is sorely needed. 

These are some of the reasons why this is good legislation. In my view the time to move to providing the best 
possible regulatory regime to protect people without putting undue constraints on a vital industry is overdue. We 
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have seen again in recent years with the global financial crisis the huge consequences when credit dries up. We 
therefore want the ready availability of credit to people, but it must be in a transparent way so that people know 
what they are signing up to and they are protected from shysters who seek simply to take advantage of them and 
steal their money. 

I now move to the passage through the Parliament of this legislation that will lead to the implementation of a 
national scheme. The government has dragged its feet on this legislation. The Council of Australian 
Governments’ in-principle agreement was made back in July 2008 under the Labor government. In 
December 2008 the current Barnett government signed off on the national partnership agreement for the 
implementation of this scheme. It therefore took from then until 30 March to get cabinet approval to draft. I can 
understand that it might take two or three months, particularly over the Christmas break, but approval was given 
for drafting more than 12 months ago and only now at the start of this month, April, are we seeing this legislation 
in Parliament. The Treasurer now has a bit of a problem because this legislation must pass through both houses 
of Parliament by the end of June. If it is not implemented by then, on 1 July the rest of Australia will go to the 
new scheme of regulation, and providers of credit in Western Australia will be left out and still be working under 
the old Western Australian law. That has a whole lot of problems involved with it which will make it quite 
difficult for the industry. The member for Cockburn raised the simple issue of the fees that a provider must pay 
to be licensed. That is just one small aspect of it, but there will be myriad problems if we cannot get this 
legislation through the Parliament in time. I trust that the government will be able to get the legislation through 
the other place. We are certainly seeking to expedite it through this house, but it really has been left until the 
eleventh hour to put this legislation in place. 

The final comment I wish to make returns to where I started on the issue of state rights. I am someone who 
believes quite firmly in the role of the states and the importance of maintaining state rights, but they must be 
maintained on the basis that they will be of real benefit to the people of Western Australia. In this area we have 
seen an acceptance belatedly that this industry is a national industry. It cannot be regulated on a state basis. 
There must be a national regulatory scheme. We might feel that this is just one further example of the 
centralisation of power in Canberra, and we may not like that, but if the net result of this—and I say it is—is to 
the benefit of the people of Western Australia, it is the way we have to go. Of course, the government is going 
this way. However, there are other areas, such as the current debate on national health reform, in which the 
Premier has not made that argument. None of us likes the situation with the goods and services tax. We were 
sold down the drain by the Court-Barnett government when it signed up to the GST. I spoke in opposition to the 
GST on a number of occasions in this house. The Labor Party did not support the GST for a lot of reasons, but 
the main reason I gave in my contribution to the debate—I have gone back and checked Hansard—was that we 
were giving the commonwealth power over state finances. I said many times in the debate in this place that the 
GST would not be a state tax. GST is a commonwealth tax and it is covered by commonwealth law. The GST is 
administered and distributed by the commonwealth to the disadvantage of Western Australia. I said that before 
the Court-Barnett government signed up to the GST, when I stated my strong opposition to its introduction. We 
now wear the disadvantage of what Court and Barnett did to this state when they signed up to the GST and did 
not put in place any protection. 

Withdrawal of Remark 

Mr R.F. JOHNSON: The member for Balcatta has been in this place for a very long time and knows that we do 
not refer to members in this place simply by their surname. He might be able to refer to a previous Premier by 
his surname, but he certainly cannot refer to a sitting member of this house in that way. I ask that he withdraw 
that comment.  

Mr W.J. JOHNSTON: If the Leader of the House had been listening to the debate, he would know that the 
member for Balcatta was referring to the Court–Barnett Liberal government. It was a description of the Liberal 
government; he was not naming any member of the chamber. If the Leader of the House had been listening to the 
debate rather than wandering in and out of the chamber, he would have understood what was being said by the 
member for Balcatta  

The ACTING SPEAKER (Mrs L.M. Harvey): Member for Cannington, it is lucky that I was listening to the 
debate. I request that the member for Balcatta refer to members of this house by their electorate or their position.  

Mr J.C. KOBELKE: Thank you, Madam Acting Speaker; I accept that. The issue is that the current Premier 
was the deputy leader of the Liberal Party in the Court-Barnett Liberal government.  

Mr R.F. JOHNSON: Madam Acting Speaker, it was not the Court–Barnett Liberal government; it was the 
Liberal-National government or the Court-Cowan government. It was certainly not the Court-Barnett 
government.  

Debate Resumed 
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Mr J.C. KOBELKE: I will move on, because I have limited time left. Like this legislation, the Rudd 
government’s health reforms involve a potential transfer of power from the states to the commonwealth. That is 
an issue of concern. We need to look at that very carefully. But as with this legislation, the overriding issue for 
me is whether a benefit would be provided to the people of Western Australia from those reforms. Would our 
health services be worse off financially if Western Australia accepted the deal with the Rudd Labor government, 
or would they be worse off if we stayed outside that deal? That is a very important debate, but one into which the 
current Premier is not willing to enter. The bills that are before the house show that, after 10 years, the Liberal 
Party has been converted to the view that a national scheme will clearly be of benefit to the people of Western 
Australia. I assume that is why the government has agreed to the national scheme, rather than because 
$55 million is attached to the scheme, as outlined in the minister’s second reading speech. By passing this 
legislation and going to a national scheme, the commonwealth will pay our state $55 million. A lot more than 
$55 million is on the line with the national health reform agenda. As well as considering state rights issues, we 
need to know whether Western Australia would be better or worse off financially under the national health 
reform agenda. I do not want our state to be dudded by another Liberal government and for us to be back here in 
10 years to fix in the health area what we are now fixing in the area of credit provision. A national credit scheme 
should have been implemented when we tried to do it in 2001–02, but the Howard government would not act. 
We now have a national government that is trying to improve health services across Australia. It has put a very 
good offer on the table. We need to know whether that offer would benefit Western Australia, rather than us 
simply hanging on to state rights issues.  

MR T.R. BUSWELL (Vasse — Minister for Commerce) [11.54 am] — in reply: I assume that as no-one on 
the other side has leapt to his feet I can now close the second reading debate on this bill. I will make a couple of 
comments about some of the points raised by the member for Balcatta. First, he indicated that the government 
had been a bit tardy in getting this legislation into the house. The member knows that legislation must first go 
through the cabinet. I assume that that was the process when he was in government. There are two components 
to this bill—the referral component and then the bulk of the bill. I understand that the referral component of the 
bill was not settled until the middle of February. It was provided to us in the middle of February.  

Mr J.C. Kobelke: This year?  

Mr T.R. BUSWELL: Yes, February 2010. We have dealt with it expeditiously. It moved through the cabinet 
process, approval was given to draft and print the legislation, and the legislation is now before the Parliament. I 
am sure that the member will in due course reflect on those comments, but I think we have dealt — 

Mr J.C. Kobelke: In your second reading speech you said that approval to draft the bill was given in March 
2009.  

Mr T.R. BUSWELL: For which component? 

Mr J.C. Kobelke: I am just taking it from your second reading speech.  

Mr T.R. BUSWELL: There are two aspects. Is the member referring to the second reading speech of the 
referral bill or the other bill? We are dealing with them cognately. We have only just received the referral bill. 
The member may hold a view that we have been tardy, but my view is that we have done it pretty quickly. My 
understanding—I was not involved because it happened at officer level—is that there was a bit of argy-bargy 
between the commonwealth and some of the states on the nature of the referral bill. That can happen. We got it, 
we have dealt with it and it is now before the house.  

Mr J.C. Kobelke: Thank you for that clarification, minister. In your second reading speech on the Credit 
(Commonwealth Powers) Bill you said — 

On 30 March 2009, cabinet approved the drafting of a bill to provide a text-based referral of power to 
the commonwealth Parliament to regulate credit and finance brokers. 

Mr T.R. BUSWELL: I have outlined when the nature of the bill was finalised in terms of ongoing negotiations 
with the commonwealth.  

The member for Cockburn raised five specific issues, which I intend to work through. I am sure that if he has 
other questions, he will ask them. The first issue revolved around the time frame. There is an issue of time frame. 
We will exercise our best endeavours. The complexities of the upper house and the mechanisms by which bills 
transfer from it are not clearly known to me. I have sought a number of explanations from my Liberal Party 
colleagues in the upper house on how that wonderful institution works through our legislation, but none has shed 
a lot of light on the process. I know that the process works well. However, there is a chance that this legislation 
will not be dealt with by 1 July. If that is the case, we will need to sit down with the commonwealth to negotiate 
an interim measure. There is a probability that, in the interim, both the national system and the state system will 
be in place. We have to deal with that with the commonwealth. The commonwealth is aware of that issue.  



Extract from Hansard 
[ASSEMBLY - Thursday, 22 April 2010] 

 p2102b-2114a 
Mr Fran Logan; Mr John Kobelke; Mr Rob Johnson; Mr Bill Johnston; Acting Speaker; Mr Troy Buswell 

 [10] 

Mr J.C. Kobelke: Do you know whether any other states have a similar problem, or have they all passed the 
legislation?  

Mr T.R. BUSWELL: My advice is that it may not be a problem for a lot of the other states, simply for the 
reason the member for Cockburn outlined. We may well need dual registration for the people who operate in 
Western Australia and another state or territory. We need to deal with some issues on costings, and I will talk 
about that in a second. We have been encouraging people to register. Registration under the national credit 
regime commenced on 1 April 2010. As members will be aware, active industry participants need to register 
with the Australian Securities and Investments Commission before 30 June this year if they want to carry on 
business from 1 July. I understand that the registration process is free. Between 1 July and 30 December, 
industry participants must apply for a licence with ASIC. If the passage of the WA credit bill is delayed, 
participants will be able to delay applying for a national licence and paying the associated fee until after referral, 
and will be able to seek a refund of the WA fee—I will talk about that in a second—as long as the new system is 
in place before the end of 2010. There is a little bit of flexibility and leeway. Our hope is that that transition 
mechanism will minimise any dual costs. However, some people who operate in Western Australia and some 
other states will have to deal with aspects of the dual regime.  

Mr F.M. Logan: Will they remain registered in Western Australia? 

Mr T.R. BUSWELL: Yes.  

Mr F.M. Logan: And the $1 000 fee? 

Mr T.R. BUSWELL: As the member for Cockburn may be aware, the bill contains transitional provisions to 
deal with reimbursements. I take the member’s point about them being on a pro rata basis. Everyone thinks it 
will happen on 1 July. There is a chance it will not happen on 1 July. It was felt that a better way to do it would 
be to acknowledge that there may be some challenges with the start date. Rather than have to go back and forth, 
it was thought that the best thing to do would be to create a mechanism by which licensees can be reimbursed. I 
accept that for some businesses that seems a little unfair, because the annual fee will be due to be paid close to 
the time that we anticipate the rolling out to occur. Certainly, there is a transitional provision in the bill via which 
reimbursements can be made on a pro rata basis. That is what we intend to do. 

The second point the member for Cockburn raised related to the capacity of the commonwealth to deal with 
situations such as the one involving Mortgage Miracles. In light of what we discussed during the member for 
Cockburn’s grievance today, that is a valid point and a valid concern. I made the point earlier that one of the 
issues we have with the existing state Consumer Credit Code is in and around purpose. The purpose of the loan 
must be for a consumer purpose. The legal advice we have received is that, jurisdictionally under the current 
credit code, it is difficult to deal with investments. Under the new commonwealth act, residential investors will 
be covered. People who are engaged in credit for the purpose of residential investment will be protected. There 
will also be additional protection so that consumers are not offered loans that are clearly unsuitable for them or 
that they cannot afford to repay. There will be provisions to protect consumers when borrowing for residential 
investment property. I assume from what the member told us today and from what I have read in my briefings 
about Mortgage Miracles and the reprehensible individuals involved, these borrowings were on the back of what 
is generally defined as residential investments—albeit, some will never happen. That seems to be the broad basis 
of where we are at. I should point out that my advice is that there are further lending obligations in and around 
being a responsible member under the commonwealth act, and that those obligations are more stringent than 
those that currently exist in Western Australia. They will apply to banks, credit providers and finance brokers. 
There is a general “beefing up” of the types of obligations.  

The member for Cockburn asked how matters will be pursued; that is, how disputes will be resolved. My advice 
is that the national credit code does not provide for conciliation functions such as those the Department of 
Commerce currently provides on behalf of borrowers to negotiate a variation to the credit contract if they 
experience hardship. However, the new national credit system includes a no-cost, three-tiered dispute resolution 
system that is clearly designed to make it easier for consumers to have their disputes resolved. The first step in 
that three-tiered system is access to the licensee’s internal dispute resolution process. Part of a licence 
requirement is that there be an internal disputes resolution process. People may have their own view on whether 
that will be successful. If that does not work, the licensee will have to have an Australian Securities and 
Investments Commission approved external dispute resolution scheme. If the internal scheme does not work, the 
matter can automatically flick across to the ASIC-approved external dispute resolution scheme and then the 
Federal Court of Australia, the Federal Magistrates Court and the courts of the states and territories. Consumers 
and licensees will be able to access a streamlined court procedure for small claim actions for loss or damages of 
up to $40 000 or to obtain orders under the code to start a Magistrates Court, local court or Federal Magistrates 
Court action. The streamlined disputes resolution process creates presumptions that the parties do not need legal 
representation and is against issuing adverse cost orders. It also allows the courts to adopt informal legal 
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procedures and to depart from the formal rules of evidence. The commonwealth has clearly put in place a regime 
that, upon reflection, contains three steps. The first is an approved internal dispute resolution procedure; the 
second is the availability of and access to an external dispute resolution procedure; and the third, and as a last 
resort, is access to the courts.  

Mr F.M. Logan: On that three-step process, the third step puts an onus in place that is more onerous than 
currently exists in the Western Australian legislation. There is a cut-off point of $125 000 under the Western 
Australian legislation for matters brought before the State Administrative Tribunal. These provisions reduce it to 
$40 000.  

Mr T.R. BUSWELL: I will have to get advice on whether the streamlined small claims action is the totality of 
the capacity to take action. I suspect that it is not. It has just been indicated to me that it is not. It is my 
understanding that if the action is up to $40 000, that qualifies as a small claim, and, as a result, one can then 
access the streamlined process. If it is more than $40 000, then a more “normalised” court action is available.  

Mr F.M. Logan: Would that be before a normal court? 

Mr T.R. BUSWELL: It would be the Federal Court, the Federal Magistrates Court and the courts of the states 
and territories.  

Mr F.M. Logan: That means that the applicant would have to seek and finance his own representation.  

Mr T.R. BUSWELL: I assume that that will be the case. The small claim action has been designed to be 
streamlined to keep costs down. 

Mr F.M. Logan: I cannot see how that will help if another case arises such as that involving Mortgage Miracles.  

Mr T.R. BUSWELL: If a situation similar to the one involving Mortgage Miracles occurs and it involves credit 
obtained for residential investment, those affected will be able to take action.  

Mr F.M. Logan: Yes, but I cannot see how that will help them if they are low-income earners who are already 
up to their necks in debt.  

Mr T.R. BUSWELL: We had a discussion this morning about state funding. The funding issue is separate. It is 
always going to be a challenge. The funding issue would still be a challenge even if a case were heard by SAT. I 
accept the member’s point. If a person has been ripped off and he is flat out trying to service the debt that he 
incurred as a result of being ripped off, it is damned hard.  

Mr F.M. Logan: How do you do that?  

Mr T.R. BUSWELL: As a result of the member’s request this morning, that is something that we will look at in 
the case involving Mortgage Miracles.  

Mr J.C. Kobelke: The minister may want to answer now or he may want to answer later in more detail, which I 
don’t really want him to do. I would like an explanation about what powers, if any, state agencies such as the 
Department of Commerce will have under the national consumer credit law in terms of taking cases.  

Mr T.R. BUSWELL: None. 

Mr J.C. Kobelke: None at all. Will it not be able to make representations on behalf of people adversely 
affected?  

Mr T.R. BUSWELL: No. That is my advice, although the Australian Securities and Investments Commission 
could take representative action on behalf of a group of people.  

Mr J.C. Kobelke: The problem in that situation is that the federal government does not resource such agencies 
to take on those problems—for years ASIC has simply turned a blind eye—and there will be no recourse for a 
state agency to take up a case.  

Mr T.R. BUSWELL: I accept the point. In due course that may become a topic of conversation between the 
states and the commonwealth. It is a very interesting point.  

I was in Melbourne recently. We were looking at different models of small business protection. I was pleased to 
discover that the ACCC took action on behalf of a group of landlords against a tenant, which is quite unusual, 
and they achieved a positive outcome. I know that the ACCC is different from ASIC, but people always say to 
me that the ACCC does not do anything, for a range of similar reasons. If we are going to move to a harmonised 
model or a national system, we need to have the national frameworks in place to deal with it. My advice is that 
the resourcing that ASIC will have in WA is not dissimilar to what it currently has. I imagine that that will be a 
matter of ongoing vigilance and debate between the states and the commonwealth.  
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I might move on to a couple of other issues raised by the member for Cockburn. There was the issue of smaller, 
or single–entity, brokers. I suspect that smaller, or single–entity, brokers are often commercial and equipment 
finance–type people and those sorts of people. We talk about phase 2 and the phase 2 pick-up. The phase 2 
change to the commonwealth law is expected to be developed this year and implemented in 2011. This will be 
done by a commonwealth amendment to the new commonwealth credit law relying on the referral powers in our 
bill to pick up on those changes. There will be no need for a change in state legislation; that will be picked up as 
part of the current referral bill. 

The member is right that there is an issue in the transference from the state system to the commonwealth system, 
in that for a time some of those finance brokers who did not negotiate non-consumer loans will not be picked up. 
The member raised a fair point for consideration.  

Mr F.M. Logan: The problem that has been raised with the opposition is that it could lead to more fraudulent 
practices. We just do not know. 

Mr T.R. BUSWELL: We tried to put a framework in place. The member for Balcatta asked this question. When 
do we move to a harmonised model? I always say that if it is good for WA, we will generally do it. On balance, 
this is good for WA. There are a couple of areas of concern, and the member has rightly identified one of them.  

The last issue the member raised related to the book-up procedures that we see in Laverton. I cannot remember 
the name of the chap in Laverton; it was a bit of a tongue twister. Notwithstanding that, I think the member is 
right. Clearly, the charges that he is levying and the method of collection—automatic bank deduction—are 
highly questionable. I knew someone would have his name. It is Salvatore Tomarchio from Laverton chalet 
accommodation. Mr Tomarchio allowed people to book stuff up at the store and then collected the money with 
significant interest out of pension payments. That had a big impact on some people.  

Mr F.M. Logan: That is a form of lending, because it is lending for goods that would be covered by the current 
WA act. 

Mr T.R. BUSWELL: The department’s view is that, because he charges interest and because there are some 
other fees attached, it is a form of credit. In and of itself, book-up is not a form of credit. Running a tab is not a 
form of credit, strictly speaking, and that will not be picked up under the new legislation. What Mr Tomarchio is 
doing is, in our view, a form of credit and as a result will be picked up in the new act. We are continuing our 
investigations into and our actions on the matters surrounding this chap in Laverton.  

Mr F.M. Logan: I am glad the minister said that it will be covered by the new act. In realistic circumstances, as 
evidenced by what is occurring in Laverton and Warburton, it is highly unlikely that people who are the victims 
of these lending practices will bring a matter before the Federal Magistrates Court by themselves. Under the 
current WA act there are provisions for the department and the government consumer agency to bring matters to 
the State Administrative Tribunal on their behalf. Does the federal act also give a federal department powers to 
do that?  

Mr T.R. BUSWELL: My advice is that ASIC has the capacity to take representative action.  

Mr F.M. Logan: I am wondering whether ASIC’s powers and concerns would stretch all the way down to those 
sorts of lending practices. 

Mr T.R. BUSWELL: They are the very sorts of lending practices that would be brought to ASIC’s attention 
very quickly. They are high profile. I think that sort of case would jump the queue over a lot of others simply 
because of the nature of the people involved. I do not say that to reflect negatively on any of the people involved 
in book-ups. I think we have to be a bit realistic. Book-ups do work well in some remote communities; it is just 
part of dealing with a lumpy cash flow. 

I should inform the house while I am on my feet that on 8 March 2010 the Commissioner for Consumer Affairs 
commenced action against Mr Tomarchio in the Supreme Court, seeking both interim and final orders restraining 
him from contravening the Credit (Administration) Act 1984 by carrying on a business of providing credit while 
unlicensed and from contravening the Fair Trading Act 1987 by engaging in conduct that exploits a lack of 
education and financial skill and the isolation of the Indigenous community; and alleging that that conduct is 
unconscionable. My advice is that he was served the writ on 15 March, and that will now move through the 
process. That is a very interesting case. I only hope that in due course — 

Mr F.M. Logan: The commonwealth can do the same thing.  

Mr T.R. BUSWELL: I gave an example of the ACCC and these small businesses in Victoria. We occasionally 
hear that it does the right thing. Consumer issues generally attract a fair bit of political focus. I would like to 
think that the ACCC would be appropriately resourced to take action. I think they were the five key issues that 
the member for Cockburn raised.  
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I would like to thank the opposition for its contribution to the debate. This is an important reform for the 
provision of a national credit framework. We in the Department of Commerce are working very hard on a range 
of these national reform agendas. In closing, I would like to thank the staff from the department and my 
ministerial office who have been involved in bringing this bill to the house and providing briefings to me and the 
opposition. I commend the bill to the house. 

Question put and passed.  

Bill (Credit (Commonwealth Powers) Bill 2010) read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr T.R. Buswell (Minister for Commerce), and transmitted to the 
Council. 
 


